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Review by Megan Black, Harvard University 

ew historians in 2016 would question the status of American Indians as treaty-protected sovereign 
entities, yet most continue to treat indigenous history as a field apart from and incongruous with 
foreign relations history. This tension forms the analytic fulcrum of the exceedingly generative 

roundtable, “American Indians and the History of U.S. Foreign Relations” in Diplomatic History. Participants 
Brian DeLay, Alexandra Harmon, and Paul C. Rosier convincingly argue that greater attention to the history 
of indigenous peoples can enable a more nuanced understanding of the projection of American power in the 
world—a world that included the terrain of U.S. continental expansion—and resistance to it. Taking up 
different strands of this wide-ranging inquiry, DeLay considers the nineteenth century and empire, Harmon 
explores international law and rights, and Rosier examines the twentieth century and the global context. The 
roundtable begins by revealing, in what may come as a surprise to some, a four-decades-long genealogy of 
historical interest circling around this topic. DeLay and Rosier in particular showcase an array of scholarship 
that both called for richer cross-pollination between the fields of indigenous and foreign relations history, 
including clarion essays by Arthur N. Gilbert, Kinley Brauer, and Emily S. Rosenberg, and undertook facets 
of this hybrid inquiry, as seen in works by Walter L. Williams, Amy Kaplan, Pekka Hämäläinen, Jay Gitlin, 

 

2016 
 

H-Diplo 
@HDiplo 

Article Review  
No. 620 
An H-Diplo Article Review Forum 
Published on 15 June 2016 
[Re-issued on 19 June 2016]* 

 
 

F 

http://dx.doi.org/10.1093/dh/dhv050
http://tiny.cc/AR620
https://www.twitter.com/HDiplo


H-Diplo Article Review 
 

Daniel M. Cobb, and Brad Simpson. Yet the roundtable’s chief task is to insist upon the work that remains to 
be done in realizing a goal articulated as early as 1975 when Gilbert called for a consideration of how 
American Indians raised “so many significant issues of a diplomatic nature.”1 

So why, despite ongoing appeals, have historians of foreign relations not pursued this work of scholarly 
integration more broadly? The contributors offer many explanations, but key among them is the decidedly 
complex and interstitial status of indigenous sovereignty. This status, as each makes clear, is both a central 
reason many globally minded scholars have ignored indigenous experience and a central reason they should 
take notice of it. A legal artifact of nineteenth-century jurisprudence in the totalizing context of American 
expansionism, this status emerged as Chief Justice John Marshall ruled in the back-to-back decisions of 
Cherokee Nation v. Georgia (1831) and Worcester v. Georgia (1832) that Indians constituted “domestic 
dependent nations.”2 As the authors carefully explain, the American imperial state illicitly and violently 
imposed this subordinate legal status on indigenous peoples—a discursive product straddling foreign and 
domestic that diplomatic historians have all too often written off as being inadequately “foreign.” Harmon, 
who brings to the roundtable a perspective rooted in legal studies with the essay “American Indians, American 
Law, and Modern American Foreign Relations,” contends that this juridical scaffolding, despite much 
vacillation on behalf of American decision-makers debating treaty obligations over time, formed a foundation 
from which indigenous activism over the ensuing century would spring and often in global directions (944). 

In addition, historians have often doubted Native Americans’ suitability for foreign-relations analysis because 
of deeply entrenched assumptions that their societies were too distinct from European institutions and the 
nation-state in particular. Harmon observes that most historical works uphold the notion that American 
Indians ceased to be relevant when “the United States engulfed the tribes from coast to coast and subjected 
them to federal law” (943)—an assumption rooted in the idea that the structures of the American state have 
always trumped those constitutive of indigenous societies. Reclaiming a separate but equally valid indigenous 
modernity, DeLay asserts in the essay “Indian Polities, Empire, and the History of American Foreign 
Relations” that Indian societies were “polities” with a “host of social mechanisms to collectively define and 
pursue public goals; that is they employed an array of political traditions in order to debate and to craft 
policy, and often executed policy with a degree of coordination and shared purpose that left surrounding 
states looking hapless and disorganized” (937). The historical tendency to delegitimize indigenous modernity 
is a central concern of Rosier and DeLay, who regret that even when historians consider Indians’ role in 

                                                      
1 Arthur N. Gilbert, “The American Indian and United States Diplomatic History,” The History Teacher 8 

(February 1975), quoted on 231, cited in Rosier on 955, original emphasis. See also Kinley Brauer, “The Great 
American Desert Revisited: Recent Literature and Prospects for the Study of American Foreign Relations, 1815-61,” 
Diplomatic History 13:3 (July 1989): 407-408; Emily S. Rosenberg, “A Call to Revolution: A Roundtable on Early U.S. 
Foreign Relations,” Diplomatic History 22:11 (January 1998): 66; Walter L. Williams, “United States Indian Policy and 
the Debate over Philippine Annexation: Implications for the Origins of American Imperialism,” Journal of American 
History 66:44 (March 1980): 810-831; Amy Kaplan, The Anarchy of Empire in the Making of U.S. Culture (Cambridge, 
2002); Pekka Hämäläinen, The Comanche Empire (New Haven, 2008); Jay Gitlin, “Private Diplomacy to Private 
Property: States, Tribes, and Nations in the Early National Period,” Diplomatic History 22:1 (January 1998): 85-99; 
Daniel M. Cobb, Native Activism in Cold War America: The Struggle for Sovereignty (Lawrence, 2008); Brad Simpson, 
“The United States and the Curious History of Self-Determination,” Diplomatic History 36:4 (September 2012): 675-
694.  

2 Cherokee Nation v. Georgia, 30 U.S. 1 (1831); Worcester v. Georgia, 31 U.S. 515 (1832). 
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shaping U.S. foreign relations, they fail to treat them as serious historical actors. In “Crossing New 
Boundaries: American Indians and Twentieth Century U.S. Foreign Policy,” Rosier challenges historians to 
ask what happens when Indians are viewed as “diplomats” and peoples with “international concerns” (957-
958). Meanwhile, harnessing Borderlands history’s attention to power on the ground, DeLay calls for the 
creative assembly of interdisciplinary “Indian archives,” which might cobble together oral histories, 
anthropological accounts, and ethnographies, to get closer, if imperfectly so, to this view (941). Although not 
mentioned by Delay, one might also consider the role of cultural production, including art and objects, in this 
project. 

Much can be gained from such border-crossing inquiries. First, the roundtable celebrates how indigenous 
history can illuminate key features of American empire across time and space. Delay argues that scholars of 
American empire—an “incomplete, halting, and regionally unequal implementation”— stand to benefit the 
most from a consideration of American Indians’ activities in the international arena (934). He notes that 
although scholars have largely accepted the claim that the United States pursued a formal empire, ensuing 
analyses have been troublingly bifurcated along lines of those that examine its implementation over the 
continent and those that trace its extension overseas. This approach, he argues deftly, has obscured important 
aspects of American empire, including the fact that “the Bureau of Indian Affairs was our colonial office” 
(935), but also has meant that diplomatic histories have not kept apace with recent comparative analyses of 
empire that centralize native communities.3 A more holistic account, one that attends to indigenous 
experience and settler colonialism, is thus crucial. Rosier, who is for his part rooted in the twentieth century, 
similarly views American Indian history as invaluable to questions of American imperialism, arguing that the 
influence of U.S. Indian policies on American modernization and development agendas stands as further 
evidence of the “imperial thrust” of America’s Cold War involvements in the global South (964). 

Secondly, indigenous history can help to reveal important connections between the United States and 
international law and opinion. Toward this end, Harmon insists much can be gained from investigating how 
in the modern era, in which multilateral institutions and international law grew in legitimacy and reach, 
indigenous activists made strategic use of the global stage to protect their treaty-granted rights. Although 
American Indians tapped into American legal mechanisms supporting self-rule, they increasingly appealed to 
international forums, including the League of Nations and the United Nations, and created non-
governmental organizations to advocate for indigenous rights (948). Rosier, meanwhile, outlines numerous 
instances in which Indians took advantage of international opinion in a Cold-War context, highlighting 
contradictions of American claims to moral superiority over the Soviet Union in the face of social, political, 
and economic turmoil on reservations within U.S. borders. The state’s resulting mobilization of some 
American Indians in cultural diplomacy efforts signaled the extent to which the opinions of the international 
community about America’s treatment of Indians mattered to the operations of U.S. foreign policy (963). 

A final insight gained from attention to indigenous history is that both American officials and indigenous 
actors played with the boundaries between foreign and domestic in tribal sovereignty to accomplish at-times 
competing goals. First, Rosier explores the “mentalities, methods, and motives” of U.S. officials, who often 
conflated Native Americans and members of the so-called “developing” world on the grounds of a 
(supposedly) stunted societal advancement. Such bureaucratic conflation buoyed calls for foreign aid, and, in 

                                                      
3 See, for example, Jane Burbank and Frederick Cooper, Empires in World History: Power and the Politics of 

Difference (Princeton, NJ, 2010) 
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contrast, could also be taken as evidence of the futility of such liberal reforms. At the same time, Indians made 
great use not only of the foreignness of their status, but also of its domestic aspects, a point evident in the way 
native activists criticized U.S. foreign aid in the face of Indian poverty at home (961). Ultimately, Rosier’s 
analysis casts into relief the way the other contributors, for reasons related to the need to recuperate 
indigenous sovereignty against both scholarly neglect and termination impulses (which aimed to end tribes’ 
sovereign status and forcibly assimilate and dispossess them), focus almost exclusively on the ‘foreignness’ of 
that status. Yet as Rosier shows, in some cases, American Indians harnessed tribal sovereignty’s ‘domestic’ 
aspects and, at times, these ‘domestic’ alignments were tightly bound with the global context.4  

Overall, the roundtable makes a most compelling case for the value of bringing American Indian history into 
the foreign relations frame. These scholars take a bold and necessary leap to expand historical understandings 
of American power at and beyond its sovereign threshold. This path-breaking project thus bears some hefty 
analytic burdens, a process that produces some attendant omissions. In order to convince those who are 
skeptical of Indians’ worthiness as a foreign relations subject, the participants have re-inscribed some familiar 
boundaries contouring the field of diplomatic history, focused on a particular set of actors and channels that 
facilitated global engagements. Yet, just as the field of diplomatic history has been enriched by studies that 
have brought questions of gender, race, class, and migration to bear on the subject, as well as transnationalism 
and globalization studies, so, too, might scholarship working at this hybrid intersection.5 Highlighting 
American Indian officials in undertakings like treaties, war, and appeals to international forums is an 
important first step. From here, we might ask whether less conventionally political means by which 
indigenous peoples, goods, and cultures traversed borders—circulations not anchored to the American state—
matter to American foreign relations. DeLay, for example, provocatively points to one such inquiry centered 
in the global economy: what was the relationship between the global integration of markets and indigenous 
land dispossession? Other questions might be raised about whether American Indians of intersecting 
categories of identity, who traveled abroad or engaged international publics beyond formal forums in places 
like Washington, DC, or Geneva, also conducted foreign relations. Finally, we might ask whether indigenous 
history could help reframe the United States as having porous rather than rigid borders, fraying rather than 
steadfast narrative coherence, in its engagements with the wider world. 

Ultimately, what makes this roundtable so invaluable is not only that it positions American Indian history as 
foreign relations history, but also that it powerfully demonstrates that indigenous experience makes visible 
and transgresses boundaries between different trajectories of this dynamic field. It is indeed exciting to 
imagine how scholarship working at this intersection might foster new conversations across and beyond the 
history of U.S. foreign relations. 

                                                      
4 The political theorist Kevin Bruyneel has persuasively argued that indigenous peoples existed in between 

inside and outside—foreign and domestic—and often harnessed with this interstitiality in their activism. Kevin 
Bruyneel, The Third Space of Sovereignty: The Postcolonial Politics of U.S.-Indigenous Relations (Minneapolis: University of 
Minnesota Press, 2007), xvii. 

5 See, for example, Robin D.G. Kelley’s essay “How the West Was One: The African Diaspora and Re-
Mapping U.S. History,” Rethinking History in a Global Age, ed. Thomas Bender (2002), 123-148, which models an 
analysis that mobilizes these important approaches. 
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Review by Robert J. Miller, Arizona State University College of Law 

hese three authors convincingly argue that the field of United States foreign relations has overlooked 
numerous and unique issues of inquiry that are presented by Indian Nations and Indian individuals and 
their relations with the United States.  

Brian Delay argues “that U.S. relations with Indians were foreign relations--in that these relations took place in an 
international arena devoid of a superior authority . . . .” (928). He supports this statement with two unassailable 
facts. First, Indian tribes continued to engage in interactions with foreign empires and nation states for generations 
after American independence (937). He notes that U.S. tensions with Great Britain after 1783 and with Spain were 
intimately connected to “the foreign policies and internal struggles of the Shawnees, Ojibwas, Potawatomis, 
Iroquois, Creeks,” and other tribes (937). Second, Delay notes that in 1776 Indian nations controlled most of the 
continent and thereafter commanded most of the United States’ diplomatic and military attention for more than a 
century (941). He also relates American Indian affairs to foreign affairs with the intriguing statement that the 
“Bureau of Indian Affairs was [the United States’] Colonial Office, and the long history of U.S. relations with native 
polities was more than a dark prelude to or of formative context for U.S. Empire. This was U.S. Empire. But one 
will not learn that from the historiography of U.S. foreign relations” (935).  

Alexandra Harmon focuses primarily on modern-day issues that demonstrate American foreign relations with Indian 
nations. She argues, though, that to understand the significance of Indian nations in this time, one must consider the 
relevant law and legal history, as well as their effects on historiography and on historical actors (943). She then 
points out that tribal nations and individual Indians are currently using legal doctrines from the eighteenth century 
to assert their inherent and unextinguished sovereignty and right of self-determination in international arenas (943). 
Harmon asserts that the favorable reception of these positions are “essential subjects for historians of U.S. foreign 
affairs” (943). She demonstrates this international acceptance across a wide array of Indian activism and legal history 
from the 1950s forward and includes the unexpected accomplishment of Indigenous peoples securing the United 
Nations (UN) General Assembly’s approval of the Declaration on the Rights of Indigenous Peoples in 2007 (947-
53). Harmon suggests that the work of Indian nations and individual Indians to get the Declaration enacted is one, 
among many, possible line of foreign affairs inquiry.1 She also asserts that Indians and tribes have influenced U.S. 
foreign policy and international relations with other countries (954). She concludes that “[t]hose transnational and 
international ventures raise questions that historians of U.S. foreign affairs are better equipped to address than 
Indian history scholars are” (954).   

Paul C. Rosier begins his article by citing a 1975 essay which states that domestic historians pushed Indian nations 
into footnotes because they assumed Indians would be addressed by foreign-affairs scholars, and foreign affairs 
commentators assumed the exact opposite (955). The same essay argues, however, that it is precisely “because Indian 
affairs are in the grey area between domestic and foreign that there are so many significant issues of a diplomatic 
nature to examine” (955). Rosier agrees and he demonstrates through many examples, across several centuries, how 

                                                      
1 Some of that scholarship has already begun. Robert J. Miller, “Consultation or Consent: The United States Duty to 

Confer with American Indian Governments,” 1, 29-54 (analyzing how Indigenous peoples worked with the United Nations to 
enact the Declaration), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2666687 (forthcoming, North Dakota 
Law Review 91 (2016)); Claire Charters and Rodolfo Stavenhagen, eds., Making the Declaration Work: The United Nations 
Declaration on the Rights of Indigenous Peoples (Copenhagen: International Work Group for Indigenous Affairs, 2009), available 
at http://www.internationalfunders.org/documents/MakingtheDeclarationWork.pdf; visited February 3, 2016. 

T 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2666687
http://www.internationalfunders.org/documents/MakingtheDeclarationWork.pdf
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Indian nations were involved in U.S. foreign affairs and he asserts that foreign relations scholars should be 
investigating those issues. Rosier even suggests that a link can be made between American colonial issues with Indian 
nations and those of Britain in India, Australia, and elsewhere. Furthermore, in regards American history and foreign 
affairs, he states that most narratives fail to offer the political and diplomatic perspectives of Native American 
peoples. These viewpoints are important, he maintains, because Indian nations were not just “allies or enemies” but 
were “sovereign agents involved in the diplomacy that shaped the founding of the United States” (955-956). 
Additionally, Rosier states that American Indians were actually central to many U.S. foreign affairs issues in the 
eighteenth and nineteenth centuries. He sees many questions to address in terms of how American Indians factored 
into post-World War II foreign relations, and whether the U.S. colonial administration of American Indians 
influenced its new agendas in the Third World (966). In conclusion, he states that these issues should be investigated 
by foreign-affairs scholars, but that American Indian scholars also need to add their perspectives to the study of U.S. 
foreign relations to “similarly enrich both the mainstream and the dynamic field of diplomatic history” (966).  

I agree with these authors’ arguments and conclusions. In fact, in 1993, I wrote that “United States-tribal relations 
were the major foreign policy concern of the United States for many decades after the Revolution.”2 I also note 
historian Bernard De Voto’s statement that “most American history has been written as if history were a function 
solely of white culture - in spite of the fact that well into the nineteenth century the Indians were one of the 
principal determinants of historical events.”3 De Voto’s statement applies with equal force in the arena of U.S. 
foreign affairs. 

In contrast, however, to those statements, Delay, Harmon, and Rosier point out that U.S. foreign-affairs scholars 
have almost completely overlooked Indian nations and Indian actors. They agree that this has occurred largely 
because of the principle stated by the Supreme Court in 1831, about the Cherokee Nation, that tribes are “domestic 
dependent nations.”4 Thus, foreign- relations scholars have considered Indian affairs to be a topic solely for U.S. 
historians. But in my view, that defines the field of Indian law, policies, and affairs in an extremely narrow and 
perhaps even ethnocentric way. The U.S. Supreme Court alerted us long ago that “[t]he relation of the Indian tribes 
living within the borders of the United States, both before and since the Revolution, to the people of the United 

                                                      
2 Robert J. Miller, “American Indian Influence on the United States Constitution and its Framers,” American Indian 

Law Review 159 (1993): 18. 

3 A. Irving Hallowell, “The Backwash of the Frontier: The Impact of the Indian on American Culture,” in Walker D. 
Wyman & Clifton B. Kroeber, eds., The Frontier in Perspective, (Madison: University of Wisconsin Press, 1957) (quoting De 
Voto), 230. 

4 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16-17 (1831). See Delay, 935-36, foreign relations scholars have 
seen this issue as one primarily for American history scholars; Harmon, 943-944, 949; Rosier, 955-956. He writes that Indians 
have been ignored by studies of U.S. foreign relations because they are viewed as “essentially an internal problem,” 956. Delay 
makes two excellent observations on this point. First, the Cherokee Nation was only called a “domestic dependent nation” after 
its foreign partners were driven from its borders and after decades of military defeat, population collapse, land sales, and cultural, 
economic, and political transformations. Second, Chief Justice Marshall’s statement was made before the majority of the 
continent’s native nations had been constrained or even contacted by the United States. Thus, it could not reasonably be 
suggested in 1831 that all American Indian nations were domestic dependent nations under the control of the United States, 
936.  
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States has always been an anomalous one, and of a complex character.”5 Consequently, one cannot cubbyhole 
U.S./Indian relations into either purely domestic or purely foreign relations. Instead, the situation is an “anomalous” 
and “complex” one worthy of in-depth analysis and study by both American history and foreign-affairs 
scholars. Moreover, since this is a relatively unexplored world by these commentators it provides a rich field for 
original and ground-breaking research and scholarship. 

In my opinion, foreign-affairs historians and commentators have failed to understand the sovereign, governmental, 
and diplomatic existence of Indian nations. Indian nations pre-existed the United States and were, and still are, 
governments completely separate from the United States.6 The U.S. Constitution and its Founding Fathers well 
recognized that fact.7 And the U.S. Supreme Court has long held that tribal governmental existence and sovereign 
powers do not emanate from the United States or from the Constitution.8 Consequently, the study of U.S./Indian 
nations’ affairs is a ‘foreign relations’ field of study. 

In addition, to the very promising topics identified by Delay, Harmon, and Rosier, I see other subject areas that 
foreign relations historians should explore. In this short essay, I can only briefly set out some general areas of inquiry 
that deserve serious research and analysis by foreign affairs scholars. 

Indian nations’ treaty relations with the United States is an important part of U.S. history and foreign affairs. The 
governments of the United States uniformly dealt with Indian nations through treaties akin to those that they 
offered foreign governments from 1778 to at least 1871. The U.S. governments negotiated and entered 375 treaties 
with tribal governments, and after 1789, they were conducted under the command and the procedures of Article VI 
of the Constitution. The Congress and the Executive Branch were in nearly continuous political negotiations with 
tribes throughout early American history and entered agreements that were treated with the same respect and 
procedures as treaties with other foreign nations.9 The Senate advised on and ratified these treaties and presidents 
proclaimed them as constitutionally binding. The Supreme Court stated something very interesting regarding this 
subject in 1832: “The words ‘treaty’ and ‘nation’ are words of our own language, selected in our diplomatic and 
legislative proceedings . . . . We have applied them to Indians, as we have applied them to the other nations of the 

                                                      
5 United States v. Kagama, 118 U.S. 375, 381 (1886). 

6 Delay argues that “the supposedly cramped and conditional nature of indigenous sovereignty have undoubtedly 
contributed to the field’s enduring disinclination to treat Indian relations as foreign relations,” 935. 

7 U.S. Const. art. I, sec. 8, cl. 3; Miller, “American Indian Influence,” 158-59.  

8 United States v. Wheeler, 435 U.S. 313 (1978); Talton v. Mayes, 163 U.S. 376 (1896). 

9 “[A] treaty is a formal agreement between two or more fully sovereign and recognized states operating in an 
international forum; declaring war and peace “were functions of sovereign nations”; “treaties were a form of political 
recognition, the attesting by the United States government that the Indian tribes with whom they signed formal treaties were 
separate political entities.” Francis Paul Prucha, American Indian Treaties: The History of a Political Anomaly (Berkeley: 
University of California Press, 1994), 2-3, 21, 59, 67, 72-73, 128. 
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earth. They are applied to all in the same sense.”10 Obviously then, Indian nation/United States treaties were foreign 
affairs.11    

Moreover, the United States signed treaties with the Kingdom of Hawaii. Ironically, and perhaps an accident of 
history, Native Hawaiians are not considered to be federally recognized tribes or in a political relationship with the 
United States today. But the treaties the United States signed with the Kingdom in 1826, 1849, and 1875 were 
definitely part of the United States’ foreign affairs.12  

International law, as it relates to Indian nations, has also been an important aspect of American history. In the U.S. 
Supreme Court’s first significant Indian law cases in 1823, 1831, and 1832, the Court and the attorneys for the 
parties relied on numerous principles from international law, international treaties, and the work of many 
international law scholars to reach its decisions. In Johnson v. M’Intosh, in which the Court adopted the international 
law regarding Indigenous peoples known today as the Doctrine of Discovery, the Court and the attorneys relied on 
international scholars such as Emer de Vattel, Baron de La Brede Montesquieu, Hugo Grotius, John Locke, Adam 
Smith, and Samuel von Puffendorf, and also discussed the treaties of Utrecht from 1713 and Aix-la-Chapelle from 
1748.13 In addition, the Court cited treaties between England and France, England and Spain, Spain and France, the 
U.S. and Spain, the British constitution, the English Royal Proclamation of 1763, French and English diplomatic 
proceedings from 1755, a legal opinion of the English Attorney General, the English Civil War, and English colonial 
charters for America.14 After discussing all this material, the Court adopted the international law Doctrine of 
Discovery which reflected the European desire to “establish a principle, which all should acknowledge as the law by 
which the right of acquisition, which they all asserted, should be regulated as between themselves.”15  

In 1831, the Supreme Court again relied on international law to decide whether the Cherokee Nation was a foreign 
state. The Court and the attorneys relied on the Doctrine of Discovery, an English court case, English relations with 
Indian nations, English colonial charters and colonial treaties with tribes, foreign treaties, United States treaties with 
France and England, U.S. relations with Canada and Mexico and other foreign affairs, the international law scholar 

                                                      
10 Worcester v. Georgia, 31 U.S. 515, 559 (1832). 

11 See, for example, Robert J. Miller, Treaties Between the Eastern Shawnee Tribe and the United States: Contracts 
Between Sovereign Governments, in, The History of the Eastern Shawnee Tribe (forthcoming 2017). Delay argues that foreign 
affairs analysis is most appropriate and obvious in the U.S./Indian treaty setting, 939; Harmon writes that U.S./Indian treaties 
“were a concession to the fact that the so-called tribes were self-governing societies with exclusive territories and meaningful 
power” 944. 

12 Treaty with Hawaii on Commerce, Dec. 23, 1826, 3 Charles I. Bevans, Treaties and Other International Agreements 
of the United States, 1776 – 1949 (Washington D.C.: Government Printing Office, 1971), 861; 9 Stat. 977; 19 Stat. 625. 

13 Johnson v. M’Intosh, 21 U.S. 543, 562-563, 567-568, 571, 573-577, 581, 583-584 (1823). 

14 587, 595-596, 598, 598-599, 601-602. 

15 573. See also Robert J. Miller, Native America, Discovered and Conquered: Thomas Jefferson, Lewis & Clark, and 
Manifest Destiny (Westport: Praeger Publishers, 2006), 50-56. 

 



H-Diplo Article Review 
 

Emer de Vattel, and the “Law of Nations.”16 Similarly, in 1832, the Court and the attorneys again relied on aspects 
of European international law, English law, Indian treaties, colonial charters, and international law scholars to 
determine the state of Georgia’s authority to imprison an American citizen who had been working inside the 
Cherokee Nation.17 Furthermore, in 1903, in Lone Wolf v. Hitchcock, the Court used U.S./China treaties, and the 
precedent of what are known as the Chinese exclusion cases, to determine the authority of Congress to abrogate 
Indian treaties.18 

In four important United States treaties with foreign countries, Indian nations and Indian individuals were 
addressed both explicitly and implicitly, and their property and citizenship rights were protected. The 1803 
Louisiana Purchase treaty required that the “inhabitants of the ceded territory shall be incorporated in the Union of 
the United States and admitted as soon as possible according to the principles of the federal Constitution to the 
enjoyment of all these rights . . . of citizens of the United States, and in the mean time they shall be maintained and 
protected in the free enjoyment of their liberty, property and [ ] Religion . . . .”19 In the 1848 Treaty of Guadalupe 
Hidalgo, the property of Mexican citizens (which included Indians under Spanish and Mexican laws) “shall be 
inviolably respected . . . equally ample as if the same belong to citizens of the United States.”20 Moreover, Mexicans 
(including Indians) who remained in the territory ceded to the United States had one year to elect U.S. citizenship. 
But even if a person did not make that citizenship decision, “those who shall remain in the said territories after the 
expiration of that year . . . shall be considered to have elected to become citizens of the United States . . . .”21 In 
addition, these people (including Indians) were to enjoy liberty, property, and religious freedom. Under this 
provision, all Indians in the territory Mexico ceded should have been deemed to be U.S. citizens by 1849. 
Furthermore, the Gadsden Purchase treaty of 1853 expressly adopted the articles from the Treaty of Guadalupe 
Hidalgo set out above.22 And in the 1867 treaty to purchase Alaska, in contrast to the Guadalupe Hidalgo and 
Gadsden treaties, while Russians who remained in Alaska were to enjoy the same rights as U.S. citizens in liberty, 
property, and religion, the “uncivilized native tribes” were expressly not included in that provision. Instead, the 

                                                      
16 Cherokee Nation, 4, 22, 27, 30, 38, 44, 46-49, 52-53, 56, 60-61, 68. 

17 Worcester, 516-517, 536, 542-544, 546-548, 553, 561, 583-584. 

18 Lone Wolf v. Hitchcock, 187 U.S. 553, 566 (1903) (“as with treaties made with foreign nations (Chinese Exclusion 
Case, 130 U.S. 581, 600), the legislative power might pass laws in conflict with treaties made with the Indians.”). See also 
Pueblo of Santa Rosa v. Fall, 12 F.2d 332, 333, 335 (D.C. Cir. 1926) (to decide a question of tribal land ownership, the court 
looked to Spanish law, a Supreme Court case concerning the Philippines, and the Gadsden Purchase treaty). 

19 Louisiana Purchase Treaty, April 30, 1803, art. III, available at http://avalon.law.yale.edu/; visited Feb. 3, 2016. 

20 Treaty of Guadalupe Hidalgo, Feb. 2, 1848, 9 Stat. 922, art. VIII, available at http://avalon.law.yale.edu/; visited 
Feb. 3, 2016. 

21 Art. IX. 

22 Gadsden Purchase Treaty, art. V, 10 Stat. 1035, available at http://avalon.law.yale.edu/; visited Feb. 3, 2016. 
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“uncivilized tribes will be subject to such laws and regulations as the United States may, from time to time, adopt in 
regard to aboriginal tribes of that country.”23 

Furthermore, some tribal nations in the United States still possess land and water rights today that rely on foreign 
laws and Indian relations with Spain and Mexico, for example.24  

And in addition to tribal nations’ treaty relations with the United States, Indian nations engaged in centuries of 
treaty-making, relationships, and diplomatic affairs with other foreign countries and the American colonial 
governments long before the creation of the U.S.25 This conduct is clearly part of the history of foreign affairs in 
North America and for the United States. 

Significantly, many Indian nations that were located in areas the United States claimed were still engaging in 
diplomatic affairs and signing treaties with foreign nations even after these tribes were allegedly “domestic dependent 
nations” under the authority of the United States. In particular, Spain and Mexico, and apparently England on one 
or two occasions, signed treaties with Indian nations that were located inside territory claimed by the United 
States.26  

In 1814, in the treaty that ended the War of 1812, England even attempted to protect the tribal nations within the 
United States that had been English allies. The treaty required the U.S. to end hostilities with “all the Tribes or 
Nations” and to restore the tribes to “all the possessions, rights, and privileges which they may have enjoyed . . . 
previous to such hostilities.”27 

                                                      
23 Treaty Concerning the Cession of Russian Possessions, June 20, 1867, art. III, available at 

http://avalon.law.yale.edu/; visited Feb. 3, 2016. See also Zuni Tribe v. United States, 12 Cl.Ct. 607, 639 (1987) (Treaty of 
Guadalupe Hidalgo allowed Indians, who were citizens of Mexico, to elect Mexican or American citizenship, and to 
automatically become U.S. citizens if they did not make a selection; treaty guaranteed protection of Indians’ liberty, property, 
and security); New Mexico v. Aamodt, 618 F.Supp. 993, 1000 (D. N.M. 1985) (same). 

24 See, for example., United States v. Candelaria, 271 U.S. 432, 437-438, 442 (1926); United States v. Blackfeather, 
155 U.S. 180 (1894) (Court had to determine the significance of the 1793 Spanish land grant to the Shawnee tribe in the Cape 
Girardeau area south of St. Louis); United States v. Joseph, 94 U.S. 614, 618-619 (1876); United States, ex rel. Chunie v. 
Ringrose, 788 F.2d 638 (9th Cir. 1986); Aamodt, 996-1002, 1009-1010 (tribal land and water rights that were recognized and 
protected under Spanish and Mexican laws were applied in federal court and protected); Zuni Tribe, 619-621, 626-627, 631. 

25 See, for example, 1 Vine Deloria Jr. and Raymond Demallie, Documents of American Indian Diplomacy: Treaties, 
Agreements, and Conventions 1775-1979 (Norman: University of Oklahoma Press, 1999), 6-11; Lawrence Kinnaird, “Spanish 
Treaties with Indian Tribes,” Western Historical Quarterly (Jan. 1979), 39-48; Henry F. De Puy, A Bibliography of the English 
Colonial Treaties with the American Indians: Including a Synopsis of each Treaty (Union, NJ: The Lawbook Exchange, Ltd.; 
Martino Fine Books 2001). 

26 See 1 Deloria, 103-76.  

27 Treaty of Ghent, art. 9, available at http://avalon.law.yale.edu/; visited Feb. 4, 2016. See also Miller, Native America, 
122-123. 
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Other foreign affairs issues regarding Indian nations arise under the 1794 Jay treaty, national borders, and tribal 
passports. International boundary lines have adversely impacted many American Indian nations on the Mexican and 
Canadian borders.28 In 1794, England and the United States addressed this issue somewhat in the Jay Treaty. 
Opinions differ on whether the relevant provision in this treaty allows the Indigenous peoples in the U.S. and 
Canada to cross the border as freely as they assert and to avoid any kind of import or export duties.29 

Another issue that arises regarding borders is whether the United States and other countries must honor the 
passports issued by a few American Indian nations. England, the United States, and the Haudenosuanee (Iroquois) 
were very publicly involved in this issue in 2010 when the Iroquois National Lacrosse team was not allowed to travel 
to England for the world championships on tribal passports. Several other Indian nations have also issued 
passports.30 

In addition to the issues that, according to Delay, Harmon, and Rosier, implicate the U.S., Indian nations, and 
international affairs in the modern-day, the rights of some Indian nations have forced the United States to engage in 
foreign relations in recent decades. For example, the Makah Tribe’s 1855 treaty right to take whales, and the United 
States support for that right, involved the U.S. in controversial negotiations with the International Whaling 
Commission and Russia in the 1990s to acquire a quota of gray whales for the Makah.31 Moreover, the U.S. has long 
advocated for the right of Alaska natives to take one of the most endangered whale stocks, the bow heads.32 Indians 
also have rights that implicate the United States’ duties to foreign countries under migratory bird treaties.33     

                                                      
28 See, for example, Eileen M. Luna-Firebaugh, “The Border Crossed Us: Border Crossing Issues of the Indigenous 

Peoples of the Americas,” Wicaso Sa Review (Spring 2002), 159-81. 

29 The Jay Treaty, Nov. 19, 1794 (available at http://avalon.law.yale.edu/) (visited February 5, 2016). See also Marcia 
Yablon-Zug, “Gone but not Forgotten: The Strange Afterlife of the Jay Treaty’s Indian Free Passage Right,” Queen’s Law 
Journal 565 (2008): 33 (arguing Jay Treaty was abrogated and exists now only via statute); Dan Lewerenz, “Historical Context 
and the Survival of the Jay Treaty Free Passage Right: A Response to Marcia Yablon-Zug,” Arizona Journal International & 
Comparative Law 193 (2010): 27 (arguing Jay Treaty travel rights were restored after the War of 1812 by the Treaty of Ghent). 

30 Thomas Kaplan, Bid for Trophy Becomes a Test of Iroquois Identity, NY Times, July 12, 2010 (available at 
http://www.nytimes.com/2010/07/13/us/13lacrosse.html?_r=1) (visited Feb. 4, 2016); Sharon O’Brien, American Indian Tribal 
Governments (Norman: University of Oklahoma Press, 1989), 219 (discussing tribal passports). 

31 Robert J. Miller, “Exercising Cultural Self-Determination: The Makah Indian Tribe Goes Whaling,” American Indian 
Law Review 165, 247-61 (2001): 25. See also Harmon, and her argument that some Indian treaties make the U.S. deal with 
foreign countries, citing the Makah treaty, 952. 

32 Miller, “Exercising Cultural Self-Determination,” 225-30. 

33 16 U.S.C. § 703 (2012) (codifying U.S. duties owed under treaties with Great Britain, Japan, Mexico, and the 
U.S.S.R.); United States v. Bresette, 761 F.Supp. 658 (D. Minn. 1991) (holding that Bresette had a tribal treaty right to sell 
feathers of migratory birds, an act that would otherwise be illegal under the Migratory Bird Treaty Act). 
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Also, in several treaties with Pacific Northwest Indian nations, the United States insisted on treaty provisions that 
stopped Indians from trading in Canada. 

In the modern day, some Indian nations have engaged in international business operations and others have signed 
treaties with Indigenous peoples in other countries. These situations could easily involve the United States in 
foreign-affairs issues.34 In fact, I have written about whether the U.S. might try to prevent such international 
activities because of the Cherokee Nation statement that tribes are “domestic dependent nations” and/or because 
these activities could implicate the U.S. in difficult legal questions under the World Trade Organization, the North 
American Free Trade Agreement, or the General Agreement on Tariffs and Trade, for example.35 

As Harmon points out, American Indian nations and Indigenous peoples around the world are increasingly 
approaching the United Nations (UN), the Organization of American States, and other international bodies to 
advocate for their rights. For example, many Inuit governments and communities have long worked to protect their 
rights, and in 1977 they organized the Inuit Circumpolar Council to work internationally.36 And many individual 
American Indians, and a few Indian nations located in the U.S., were involved in the 30-plus year effort to enact the 
UN Declaration on the Rights of Indigenous Peoples.  

As Delay, Harmon, Rosier, and I demonstrate, it seems clear that foreign-affairs scholars have overlooked many 
promising areas of research and scholarship.37 The history, modern-day existence, and experiences of American 
Indian nations are not just matters of domestic U.S. law, but instead they implicate important foreign-affairs issues 
and the foreign relations of the United States. Research and scholarship by foreign-relations scholars into the topics 
discussed above, and many others, utilizing the particular set of training and tools these scholars possess, will help all 
of us to come to a fuller and more nuanced understanding of the complex foreign affairs relationships Indian nations 
have had with the U.S. and to an even greater understanding of the full panoply of foreign affairs activities of the 
United States.38 

 

Robert J. Miller is a Professor of Law at the Sandra Day O’Connor College of Law, Arizona State University, and is 
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34 Robert J. Miller, “Inter-Tribal and International Treaties for American Indian Economic Development”, Lewis & 

Clark Law Review 1101 (2008): 4; United League of Indigenous Nations Treaty 
(http://www.indigenousnationstreaty.org/about-ulin/) (visited Feb. 4, 2016). 

35 Miller, “Inter-Tribal,” 1115-19. 

36 http://www.iitc.org/; http://www.inuitcircumpolar.com/icc-international.html (both visited Feb. 4, 2016). 

37 Delay argues that “Indian relations have been the great blind spot of the nineteenth-century field. Once historians of 
U.S. foreign relations turn to them, a host of major new issues and questions will come into view about the transformation of 
the international system in nineteenth-century North America.” 940. 

38 See Delay, 942; Harmon, 954; and Rosier, 957. 
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in Indian Country (Westport, CT: Praeger Publishers, 2012); Discovering Indigenous Lands: The Doctrine of Discovery 
in the English Colonies (London: Oxford University Press, 2010) (co-authored); and Native America, Discovered and 
Conquered: Thomas Jefferson, Lewis & Clark, and Manifest Destiny (Westport, CT: Praeger Publishers, 2006). 
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